STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
VERGELLA JOSEPH AN CET,
Petiti oner,
Case No. 99-4161

VS.

DEPARTMENT OF HEALTH,
BOARD OF NURSI NG

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its duly-designated Adm nistrative Law Judge, Mary
Clark, held a formal hearing in the above-styl ed case on August
18 and August 25, 2000. The hearings were conducted by
vi deoconf erence on August 18 and tel ephone on August 25. The
Adm ni strative Law Judge presided on both days from Tal | ahassee,
Fl ori da.

APPEARANCES

For Petitioner: Juan C. Gautier, Esquire
Bank of Central Florida Building
Suite 300
105 East Robi nson Street
Ol ando, Florida 32801

For Respondent: Edward A Tell echea, Esquire
Department of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050



STATEMENT OF THE | SSUE

Petitioner seeks licensure by exam nation as a registered
nurse in the State of Florida. The issue for disposition here
i s whether her application should be granted.

PRELI M NARY MATTERS

On July 19, 1999, after its public neeting on June 11
1999, the Board of Nursing issued a Notice of Intent to deny M.
Anicet's application for licensure as a registered nurse based
on her failure to denonstrate that she conpleted an appropriate
educati onal program or program equi val ent and because it
appeared that a signature on a formin her application had been
f or ged.

Ms. Anicet tinely requested a formal evidentiary hearing
and the case was referred to the Division of Adm nistrative
Heari ngs.

Upon assignnent to the Adm nistrative Law Judge the hearing
was set for February 11, 2000, but was continued several tines
upon the request of both parties. Counsel for Ms. Anicet was
given nore tine to gather docunentation and counsel for the
agency had a schedule conflict.

When the hearing proceeded as descri bed above, M. Anicet
testified in her owm behalf and offered three exhibits in

evidence. Petitioner's Exhibit Two was rejected as it could not



be aut henticated; Petitioner's Exhibits One and Three were
recei ved in evidence.

Respondent, the agency, presented the testinmony of Carrie
M Harris, nursing education consultant for the Board of
Nursing. Respondent's three Exhibits were received in evidence
as Respondent's Exhibits One through Three.

The Transcripts of hearing were filed on Septenber 15 and
20, 2000. Respondent filed its Proposed Recommended Order on
Oct ober 2, 2000.

FI NDI NGS OF FACT

1. Vergella Joseph Anicet was born in Haiti on July 26,
1957. After high school and university studies she attended the
Nat i onal School of Nursing in Port-Au-Prince, Haiti, from 1982-
1985, and graduated in 1985.

2. M. Anicet emgrated to Mam, Florida, in Novenber
1985. After approximately a year she noved to Central Florida
and now is residing in Ol ando.

3. In 1990, Ms. Anicet applied for licensure as a
regi stered nurse in Florida. Upon her request, the nursing
school in Haiti sent a transcript directly to the Board of
Nursing. The Board approved her to work as a graduate nurse
until she could take the |icensing exam nation.

4. After she failed the exam nation Ms. Anicet |ost her

graduate nurse permt but qualified for licensure as a certified



nursing assistant. In 1993, she passed the licensed practi cal
nurse (LPN) exam nation and has been enpl oyed as an LPN since
t hen.

5. M. Anicet applied again for licensure as a registered
nurse by exam nation in February 1999. As part of the process
of that application she requested the nursing school in Haiti to
send her transcript to the Board of Nursing.

6. The nursing school sent Ms. Anicet's transcript
directly to the Board. However, the transcript sent in 1999
varied in many material aspects fromthe version that the Board
received fromthe school in 1990. The discrepancies are in the
descri bed courses, nunbers of hours conpleted, and in the
clinical practice experiences described in the two transcripts.

7. Fromthe record it is inpossible to determ ne which is
the correct transcript. |In response to a request by Ms.
Anicet's attorney, the National School of Nursing in Port-Au-
Prince sent a letter to the Board of Nursing in Cctober 1999, in
an attenpt to explain the two transcripts. As best as can be
determ ned, the school revised its curriculumin Novenber 1997
and sonehow readjusted the official transcript to conformto the
revisions. However, there is no key to how the adjustnents were
made. The differences are not attributable to different

transl ations, French to English, of the two docunents.?



8. There is no evidence of any fraud by Ms. Anicet. The
pecul i ar docunents cane directly to the Board fromthe school in
Haiti. The Board has had problens verifying the coursework of
ot her applicants who are graduates fromthis sane school.

9. The evidence establishes that Ms. Anicet graduated from
nur si ng school but does not establish the courses or program
whi ch she conpl et ed.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction in this proceeding pursuant to Sections 120.569 and
.57(1), Florida Statutes.

11. As an applicant for a professional |icense Ms. Anicet

nmust prove her entitlenent to that |icensure. ESpinoza v.

Depart ment of Busi ness and Professional Regul ation, 739 So. 2d.

1250 (Fla. 3rd DCA 1999); Harac v. Dept. of Professional

Regul ation, 484 So. 2d. 1333, (Fla. 3rd DCA 1986). When an
agency's basis for denying licensure is the applicant's all eged
violation of the regulatory statute, the agency nust prove the

violation by a prepondence of evidence. Departnent of Banking

and Finance v. Gsborne Stern and Co., 670 So. 2d. 932 (Fla.

1996) .
12. In this case both parties have failed to neet their

respective burdens of proof.



13. There is no evidence whatsoever of fraud or fraudul ent
m srepresentation by Ms. Anicent, which if proven would have
been a violation of Section 464.018(1)(a), Florida Statutes, and
a valid basis for |icense denial.

14. However, through no apparent fault of her own M.
Ani cet has been unable to provide reliable docunentation of the
program she conpleted in Haiti. Section 464.008(1)(c) and (2),
Florida Statutes provide:

464. 008 Licensure by exam nation. —

(1) Any person desiring to be licensed as a
regi stered nurse or |licensed practical nurse
shall apply to the departnent to take the

| i censure exam nation. The departnent shal
exam ne each applicant who:

* * %

(c) Is in good nental and physi cal
health, is a recipient of a high school
di pl oma or the equival ent, and has conpl eted
the requirenents for graduation from an
approved program for the preparation of
regi stered nurses or licensed practi cal
nurses, whichever is applicable. Courses
successfully conpleted in a professional
nursi ng program whi ch are at | east
equi valent to a practical nursing program
may be used to satisfy the education
requirenents for licensure as a |licensed
practical nurse.

(2) Each applicant who passes the

exam nation and provi des proof of graduation
from an approved nursing program shall,

unl ess deni ed pursuant to S. 464.018, be
entitled to licensure as a registered

prof essional nurse or a licensed practi cal
nurse, whichever is applicable.



15. In 1999, when the Board of Nursing acted to deny Ms.
Anicet's application, the Board' s Rule 64B9-3.002(1)(c), Florida
Adm ni strative Code, required that a graduate of a foreign
nursing program provide an official transcript and describe al
courses successfully conpleted or evidence that the required
course content in the foreign graduate's country was
substantially equivalent to that required in Florida at the tinme
of the applicant's original licensure. The information provided
in the record of this proceeding does not neet this requirenent.

16. Since 1999, Rule 64B9-3.002, Florida Adm nistrative
Code, has been anended to provide:

64B9- 3. 002 Qualifications for Exam nation.
(1) An applicant seeking certification to
take the licensure exam nation shall submt,
on forms provided by the Departnent,

evi dence that he or she neets the
qualifications prescribed by the Nurse
Practice Act, Chapter 464, F.S. Such

evi dence shal|l consist of:

* * %

(c) |If graduated from an approved program
in Florida, a notice of graduation or of
conpl etion of the requirenents for
graduation; if not, an official certified
transcript fromthe applicant's program or
equi val ent docunentati on which specifically
sets forth all courses successfully
conpl eted, the date of the applicant's
graduation, and the degree, certificate or
di pl oma awarded. If the applicant is
seeking to qualify to wite the exam nation
on the basis of education received in
country [sic] other than the United States,
t he applicant nust obtain a report by a




credentialing agency that neets the
requi renents of Rule 64B9-3.014, F. A C
(enphasi s added)

17. It may be possible for Ms. Anicet to obtain the
required report, particularly if, as revealed by the Board's
staff person, she is only one of several applicants with
probl ens verifying the Haiti school's program For now,
however, the requirenents of the statute and rul e have not been
met .

RECOMVENDATI ON

Based on the foregoing, it is hereby

RECOVMVENDED:

That the Board of Nursing enter its final order denying Ms.
Ani cent's application without prejudice to her right to reapply
when she is able to obtain an appropriate credentialing report.

DONE AND ENTERED this 18th day of Cctober, 2000, in

Tal | ahassee, Leon County, Florida.

MARY CLARK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of Cctober, 2000.



ENDNOTE

1/ Even if Petitioner had been able to authenticate her offered
Exhibit 2, another letter fromthe nursing school purporting to
explain the differences, that letter would still have been
insufficient to establish what courses Ms. Anicet conpleted from
1982-1985.

COPI ES FURNI SHED

Juan C. Gautier, Esquire

Bank of Central Florida Building
Suite 300

105 East Robi nson Street

Ol ando, Florida 32801

Edward A. Tel l echea, Esquire
Department of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Theodore M Henderson, Agency Cerk
Departnent of Health

4052 Bal d Cypress \Way

Bin A02

Tal | ahassee, Florida 32399-1701

Ruth R Stiehl, Ph.D., R N, Executive D rector
Board of Nursing

4080 Wodcock Drive, Suite 202

Jacksonville, Florida 32207-2714

WIlliam W Large, Ceneral counsel
Departnent of Health

4052 Bal d Cypress \Way

Bi n AOO

Tal | ahassee, Florida 32399-1701



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.
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